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Procedural fairness and 
worker regulation
A fact sheet for aged care workers 
and governing persons

The Code of Conduct for Aged Care (the Code) 
describesthebehavioursexpectedofpeople
whoprovideagedcare.

TheCodeappliestoapprovedprovidersof
residentialagedcare,homecareandflexible
care, their aged care workers and governing 
personswhoareemployedorvolunteerwith
them, including contractors or subcontractors.

The Code includes 8 elements which cover a 
range of behaviours. The aim of the Code is to
ensurethatolderAustraliansreceivehigh-
quality and safe aged care.

Theprovideryouworkorvolunteerfor
shouldhaveeducationandtrainingoptions
available for you to learn more about your 
responsibilitiesundertheCode.Ifyouhave
not received education and training on the 
Code,speaktoyouremployer.Youcanalso
contact the Aged Care Quality and Safety 
Commission or your union for information 
on theCode.

What is procedural fairness?
As the national aged care regulator, the Aged 
Care Quality and Safety Commission can 
take action when behaviour is not consistent 
with the Code. We can also make decisions 
aboutwhetherapersonissuitabletoprovide
aged care.

Whenwedotakeaction,ourprocessesand
decisionsneedtobefairandappropriate.
This iscalledproceduralfairness.

How is procedural 
fairness applied?
Toensureourproceduresarefair,wefollow3
main rules when making regulatory decisions:

1. The hearing rule means we’ll give someone
affected by our decision the chance
to respondtoanynegativeinformation.
Thepersonwillhaveareasonabletime
to respondbeforewemakeafinaldecision.

2. The bias rule means we must
be independent.Ourstaffshouldhave
no personalinterestorbiasincasesthey
are making decisions about.

3. The evidence rule means we will make
logical decisi ons based on evidence.

Aswellasfollowingtheserules,weadapt
ourprocedurestothespecificcircumstances
of each decision we need to make. 
The circumstanceswemayconsiderinclude:

• the nature of the issue

• ouroptionsforresolvingorresponding
to the issue
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• the timeframe we have to make and share 
our decisions

• any disagreement about the facts

• thenatureandpossibleconsequences
of our decision

• the relevant laws.

Wewillapplyproceduralfairnessfrom
beginning to end for any regulatory decisions 
wemake.Youcanalsoexpectyouremployer
to befairwhentheyinvestigateordocument
any Code-related matters in their service. 
Youhavearighttorepresentationofyour
choosing if you are involved in or subject to 
an investigationundertheCode.

How does procedural fairness 
apply to decisions related 
to worker regulation?
Wecantakeactionwherepeopledon’tbehave
in a way that is consistent with the Code.

Wecantakeactionagainstapprovedprovidersor
people,includingaworkerorgoverningperson.

InseverecasesthatbreachtheCode,we
canbanpeoplefromworkinginagedcare.
Whenwe takeaction,weprovideprocedural
fairness. This means we will:

• takereasonablestepstoensuretheperson
is awareof,andunderstandstheconcerns

• givethepersonachancetoaskusquestions
andprovideuswithinformation

• givethepersontheopportunitytorespond
to any nega tive information about them 
withinaspecifiedtimeframe.Wewillconsider
theirresponsewhenmakingourdecision

• request information or discuss issues with 
affectedpeopletoestablishthefacts.

Ifyouwouldliketohaveaninterpreterwith
youatanystageofthisprocess,speaktoyour
employerorunionrepresentativetoassistyou
inarranginganinterpreter.

Are there times when 
safety comes before 
procedural fairness?
Ourroleistoprotectandimprovethesafety,
health,wellbeingandqualityoflifeofpeople
who receive aged care.

This means we must balance our need 
to be fairwiththerisktocarerecipients.
If we believethereisanimmediateandsevere
risk, we can take action without giving notice 
oranopportunitytorespond.

However, certain decisions we make are 
reviewable.Thismeansthattheperson
receiving that decision can ask for the 
decision tobereviewed.

What if you think appropriate 
procedural fairness hasn’t 
been applied?
Ifyoubelievethatyouhaven’tbeengiven
appropriateproceduralfairness,youcan
raise thiswithus.

Forexample,ourdecisiontoapplyabanning
order is a reviewable decision. This means 
that if you’re banned and you disagree with 
that decision, you can ask for the decision 
to be reviewed.

For more information about the review 
process,readtheRegulatory Bulletin: 
Reconsideration of reviewable decisions 
(RB 2021-12).

More information
Formoreinformationaboutprocedural
fairness,pleasereadourRegulatory Bulletin 
onProceduralFairness(RB2023-21).
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 Example of appropriate 
procedural fairness 
– the evidence rule
TheCommissionreceivedacomplaint
fromacarerecipient’sdaughter
about her father’s home care worker. 
The daughterallegedtheworker’s
conduct was not in line with Element E 
of theCode(actwithintegrity,honesty
andtransparency).

Theinformationprovidedbythe
daughter was concerning so we decided 
to investigate.

Wespokewiththeworkertoletthem
know about the allegations and let them 
knowtheycouldprovidearesponse
to us.Wealsoinvestigatedtheworker’s
conduct.Thisincludedspeakingto:

• theproviderabouttheirworker’s
compliancewiththeCode

• thecarerecipientandhisdaughter.

The evidence we collected informed 
our response.

We found that while the worker hadn’t 
compliedwiththeCode,therisktocare
recipientswasnotsevere.

Wespokewiththeworkerandissued
them with a caution letter, telling 
them that they had breached the Code 
and that they needed to take action 
to changetheirbehaviour.

Example of appropriate 
procedural fairness 
– the hearing rule
The Commission investigated the conduct 
of a residential aged care worker and 
formed a belief that they had not been 
complyingwithElementDoftheCode
(providecare,supportsandservices
in a safeandcompetentmanner,with
care and skill).

Based on the level and nature of risk, 
we considered banning this worker from 
providingagedcare.

Beforemakingafinaldecision,wespoke
with the worker and told them in writing:

• why we were considering banning them 
and the information we had about 
their conduct

• that they were invited to tell us their 
side of the story within 14 days, which 
we would consider before making 
a decision.

After considering all of the information 
including what the worker told us, 
we decidedtomakeabanningorder
against the worker.
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