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[The visuals during this webinar are of each speaker seated at a long table and speaking to camera]
Nicola Dunbar:
Hi. My name’s Nicola Dunbar from the Aged Care Quality and Safety Commission and I’d like to welcome you to the fourth in our series of webinars about the Serious Incident Response Scheme or SIRS.
I’d like to begin by acknowledging the traditional owners of the lands on which we’re all meeting across Australia and pay my respects to Elders past, present and emerging.
In our last webinar we looked at reporting requirements under SIRS, in particular the types of incidents that need to be reported and the timeframes and the processes for reporting those. Today we’re going to focus on the Commission’s role under SIRS and how we’ll be using our regulatory functions to respond to incidents. I strongly encourage you to watch all of the webinars in this series. This is the fourth. And to make sure that you have a full understanding and a full picture of SIRS and how it will operate. We’ve got a lot of information that we’ll be covering today. We’ll be using some case studies to help kind of explain how things work in practice and there will be opportunities for you to put questions in the chat.
So I’d like to introduce the speakers who’ll be joining us today for the webinar. First of all Janet Anderson, the Commissioner of the Aged Care Quality and Safety Commission, Ann Wunsch, Executive Director, Approvals, Compliance and Investigation, and Anthony Speed, Executive Director, Quality Assessment and Monitoring.
First of all I’m going to hand over to Janet to give us a recap, an overview of SIRS and the Commission’s role.
Janet Anderson:
Thanks Nicola and hello everyone. I want to start by reminding all of us that the Serious Incident Response Scheme, SIRS, is about much more than internally recording and externally reporting a range of incidents to the Commission. And if you approach it with that mindset you won’t get the real benefits from it. And more importantly neither will the people for whom you provide care. SIRS is actually a new way of looking at incidents that happen within an aged care setting, managing them better and through those processes learning more about the risks in your organisation, how to prevent serious incidents from happening and how to reduce their impact on consumers. 
Used the right way, the best way, SIRS will help you improve the quality of life of your residents by better protecting them from harm and ensuring their safety. SIRS will also empower your residents by reinforcing their right to be safe. Multiply that success by every residential aged care service in the country and you have a new scheme that will support the aged care sector to continuously improve the quality and safety of care provided to consumers and to improve those consumer outcomes.
In previous webinars we’ve addressed the provider obligations which have been introduced through the SIRS legislation and they are two in number. The first obligation is for providers to maintain an effective incident management system and we spent some time going through the details of that in the second webinar. And of course the obligations in relation to incident management systems complement existing responsibilities under the Quality Standards. What the SIRS legislation has done is to establish specific responsibilities for providers to prevent and manage incidents and to use the incident data to drive quality improvement. The second obligation is for providers under SIRS to report certain serious incidents to the Commission. And the reporting obligation was addressed in some detail in our third webinar. 
Today as Nicola has said we’re looking at the role of the Aged Care Quality and Safety Commission. We are responsible for administering SIRS and our core priority under SIRS is to effectively identify risks to consumers and to ensure that providers are taking all necessary action to mitigate those risks. So that involves in the first instance receiving and assessing notices about reportable incidents and assessing the risk to consumers and the adequacy of the actions that you take as a provider including mitigation of any risks, and then following up and if necessary undertaking further regulatory actions to ensure that the approved providers, you, are meeting your obligations under SIRS.
Now I’m going to leave it to Ann and Anthony to go into the details of our processes and the options available to us in the way we fulfil our obligations as the national regulator. But I can assure you that the Commission will choose the most effective option or combination of options in response to the circumstances in each case that best mitigate the risks that the incident report discloses to us and which are most likely to lead to the improvements which appear to be necessary in the service.
Now in responding to incidents under the SIRS we take the same risk-based proportionate approach that we apply to all our regulatory activities. Our top priority always is to respond in a way that is most likely to ensure the safety and wellbeing of a particular service’s residents. Our second priority by a short margin is to guide the service back to compliance in a timely manner by responding to the reported incident in a way that’s most likely to maximise the provider’s quality of care moving forward.
In responding to non-compliance we consider all the evidence about a particular incident including the risk or potential for harm to the safety, health or wellbeing of a consume and the posture of the provider including the extent to which you demonstrate that you can prevent and manage risks to consumers. Now if you as a provider demonstrate that you are willing and able to comply and to take all reasonable steps to do so then the action you will face from the regulator will be different from the action for a provider who cuts corners on quality and safety or deliberately avoids compliance obligations and possibly even places consumers at risk of harm. I can’t stress this strongly enough. I used the language provider posture. If you can demonstrate that we can trust you either to get it right first time, to avoid serious incidents, or when something goes wrong to move quickly to minimise the impact on consumers and then to learn from the incident about how you can avoid a recurrence. Then our response to you will be different and less intensive than if you demonstrate you are uninterested in continuous improvement or unwilling to comply with your legal obligations. Let me summarise all of that verbiage. If your efforts are lacklustre or you’re not trying we will expect more of you because your consumers will expect more of you.
Now one of the other benefits of SIRS is that it’s going to provide us and you as part of the sector with vital intelligence around the prevalence of serious incidents. That will help us to develop a deeper understanding of where the risks lie across the sector and will assist us in our education function and providing guidance for improvement across all residential aged care services. Thanks Nicola.
Nicola Dunbar:
Thanks Janet. And I think thank you for that overview about how our thinking around SIRS fits into our broader regulatory approach.
What we’re going to do now is take a step back and to work through the process of what will happen in the Commission when incidents are received and the way that we will think about it. So I’m going to ask Ann first of all to explain how the Commission’s Serious Incident Response Assessment Team will respond to incident reports.
Ann Wunsch:
Thanks Nicola. So when responding to an incident report our team will act quickly to understand whether consumers are at immediate risk and what actions need to be taken to better understand or mitigate the risk. This will initially involve a holistic consideration of the incident report to consider whether the incident report is in scope. That is does it relate to one of the reportable incidents under SIRS. And we will do some initial checks to ensure that the report has been made within the required timeframes and that all necessary information has been included. Our focus will be on developing and understanding of the incident, the risk to consumers, the adequacy of the steps taken by the provider and any other factors that may influence our confidence in the provider’s ability to manage the risk and reduce the risk of reoccurrence.
Our team will then consider whether further information is required. So if so a request will be made in writing to the provider and the provider must give that information within five days after they become aware of the reportable incident or within a specified period. The focus of our staff in reviewing and responding to the incident reports will be ongoing risk assessment and management. And this means that our team will undertake a risk assessment and consider the range of actions and tools available to the Commission to manage the risk. This will involve consideration of all information available to the Commission.
Nicola Dunbar:
So Ann you’ve described the process that happens when a report comes in. It gets risk assessed – gets reviewed, it gets risk assessed by the team. What are some of the things that can then happen as a result of that risk assessment process?
Ann Wunsch:
So after reviewing the incident and determining the level of risk the assessment team may decide that no further action is required. This will only be appropriate where the team is satisfied that the risks have been identified, that reasonable steps have been taken to mitigate these risks and that the provider has complied with their responsibilities. The assessment team may determine that provider education is appropriate and this might include providing guidance materials on effective incident management systems and how to comply with the SIRS responsibilities in the future.
Other actions that may be taken by our team include requiring the provider to give the Commission additional information, further reports or documents in relation to the incident, requesting or requiring the provider to complete remedial actions in relation to the incident, requiring the provider to undertake an internal investigation into the incident and report to the Commission, or requiring the provider to appoint an independent expert to undertake an investigation into the incident and report to the Commission.
It may also involve us, our team, referring the reportable incident to another responsible body including the police or the Coroner, or issuing a compliance notice for a failure to comply with the incident management responsibilities. For more serious and complex reports the incident may be referred to our investigations team.
Nicola Dunbar:
Thanks Ann. So you mentioned at the end there that one of the things that can happen as a result of the review process and the risk assessment is that serious incidents can be referred to investigation within the Commission. So Anthony this sits within our Quality Assessment and Monitoring Group. Can you tell us a bit more about that process?
Anthony Speed:
Sure. Thanks Nicola. The role of the Commission’s investigations team is to assess and where necessary investigate the most serious reportable incidents to understand the circumstances that led to the reportable incident, the risks that resulted from the reportable incident, the risk mitigation actions taken or proposed by the provider, the provider’s incident management system and the provider’s capacity to manage the response. Where an investigation is required this may include a visit to the site. And site visits are likely to take place in circumstances when the cause of the reportable incident is still present, there is a need to interview consumers or their representatives, the provider has not engaged or responded to requests for information, and where the incident notice indicates broader concerns regarding the provider’s compliance with their responsibilities.
Nicola Dunbar:
So we’ve had a bit of an initial overview from Ann and Anthony to describe what happens in the assessment process when an incident comes in and is reviewed, and then what might happen if it’s a serious one and it goes for investigation within the Commission. I think that’s all very good and you might be thinking okay, well what does that actually mean in practice? So what we thought we would do to kind of work though that is to have some case studies and to actually look at some potential examples and think about what these processes might mean.
So I’ll just talk through what we are thinking about for our first case study and then again hear from Ann and Anthony about okay, well what might be some of the questions that we think about through this? So Commission receiving a report relating to unlawful sexual contact. So in this scenario we received the report late on a Thursday from a provider. The report states that on the previous day a care worker witnessed a physiotherapist who was providing – so a visitor physiotherapist providing care in a service who inappropriately touched the inner thigh of a resident. The care worker asked the physiotherapist to leave, spoke to the resident who let her know that this had actually happened before, and she wasn’t able to turn away and avoid the touch because she was partially paralysed. The resident was distressed and said that she felt too ashamed to tell staff about what had happened.
So the care worker escalated the issue through the escalation pathways within the service and as part of the provider’s incident management system. So the provider has arranged for psychological support for the resident and advised the resident’s family with the resident’s permission. So the police have been notified and the physiotherapist, so the alleged offender, has been excluded from the service. In the 24 hours since this happened the provider has arranged for training for their staff about possible signs of inappropriate sexual conduct towards residents.
So Ann this is a situation that we’re dealing with. Can you start by telling us what the initial processes would be within the SIRS Assessment Team in response to that incident?
Ann Wunsch:
So the first 24 hours for the Commission focuses on triage, trying to understand what has happened and the risk that the incident demonstrates for other consumers. The first thing the team will look at is whether the report is in scope. This means whether the report is about a reportable incident under SIRS.
The example that you gave Nicola appears to be within scope as a Priority 1 reportable incident. That is unlawful sexual contact or inappropriate sexual conduct that has resulted in psychological harm and distress to the resident. The next key thing is to be checking that the report is complete. Do we have all the information we need to understand the incident and assess the risk involved? Now this report contains a lot of information but we may need more to make a risk assessment. While we know the provider has banned the physiotherapist from the service we do not know whether this physiotherapist has worked with any other residents. If they had is there a risk that any other residents have been impacted and what has the provider done to determine whether this has occurred? So at this stage we will contact the provider in writing and request further information.
Nicola Dunbar:
Okay. So this is what happens immediately. This is we’ve got the incident report that’s come in in the first 24 hours. We’re going to be looking at that, doing some triage, seeing what other information we might need. What would be the next step that we would do after that in terms of some kind of response that might be needed?
Ann Wunsch:
So once we’ve checked that the report is in scope and is complete the next thing we do is assess the risk that the incident demonstrates. Initially the team will review other information available to the Commission such as if a case already exists in relation to the same incident, that is it could be that there’s been another report made relating to this same incident or a complaint made by the resident or their representatives. Is there a quality performance assessment or assessment contact that has been planned for the service? Are there any current compliance actions occurring? And what is the Commission’s risk appraisal for this service?
If this incident report is the first notification that has been received by us and there are no other current compliance actions underway our assessment team wills tart a more detailed risk assessment that we’ll consider. Firstly the actual or potential risk to the health, safety, wellbeing and quality of life of consumers, taking into account the nature of the incident, the likelihood that the incident occurred or may reoccur, and the number of consumers affected or at risk. The current case study contains a lot of information about the circumstances surrounding the incident however it’s not apparent whether the service has considered other consumers within the service who may have had contact with this physiotherapist. This may be an area which needs further exploration.
The appropriateness of the provider’s response to the immediate needs of those affected and the appropriateness of the actions taken to mitigate the risk of the incident reoccurring will also be considered. In the current case study the provider’s response appears to be appropriate. They’ve contacted the police, they’ve banned the physiotherapist from the service, and they’re progressing training to staff to support them recognising possible signs of inappropriate sexual conduct.
Finally we look at the trust of the provider. We consider taking into account their demonstrated understanding of incident management and their focus on consumers, their reporting of the reportable incident, their resources and their capacity to manage the incident and their reporting, compliance and complaints history. So risk assessment isn’t something we just do once and then tick off. Our team will continually reassess the risk in light of new developments or whenever further information is provided.
Nicola Dunbar:
Okay. So this is an exploration of an incident where the provider seems to have done some – the actions that they’ve taken have been useful, there are a few more things to follow up. But basically potentially they’ve got it relatively under control. Let’s go with a different scenario. So the same basis but potentially different circumstances. So say the Commission in this case was not notified. So the incident happened on the Wednesday. In the first case we were notified on the Thursday. In this case not notified until Saturday, so several days later. As part of the report in this case the provider indicates the police haven’t been notified, they haven’t been involved in any way, and the physiotherapist is actually continuing to provide care to other residents while the matter is being investigated and the investigation is happening internally.
In addition it appears that other residents have started to come forward. As s part of that internal investigation that’s happening other residents are starting to come forward and say that they have also been touched inappropriately by the physiotherapist. How might those different circumstances influence what we might be doing in this particular case?
Ann Wunsch:
So the team would undertake a similar risk assessment in relation to this incident. However in this situation it’s apparent that the level of risk is much greater than in the first case. So in considering this report it’s immediately apparent that there may be a continued risk in relation to the safety of not only the alleged victim but other consumers within the service. And this is primarily due to the fact that the incident has not been referred to the police. The alleged perpetrator is continuing to work within the service without a thorough investigation having taken place.
So the provider’s response in deciding not to remove the physiotherapist from the service and deciding not to report this incident to the police is not appropriate in the circumstances. This response could indicate that the provider does not understand their responsibilities in relation to incident management nor their need to focus on their consumers. The feedback from other consumers also suggested that this could be a sustained pattern of behaviour from the physiotherapist and this is also of significant concern. It’s therefore likely that the assessment team will request action from the provider to ensure the safety of all consumers in the service. They can also refer the incident to the Commission’s investigations team.
Nicola Dunbar:
Okay. So if we did in this particular case refer this matter to the investigation team, Anthony can you tell us a bit about what would happen as part of that process?
Anthony Speed:
Sure. Thanks Nicola. So incidents requiring further investigation or inquiry by the Commission will usually be referred to my team within 24 hours of the report being received by the Commission. When this occurs my team will initially review the incident and all of the information provided by the assessment team. This would usually commence with considering the background information provided by the assessment team, the risks resulting from the incident and the risk mitigation actions that the provider has already taken.
In this case given the provider does not appear to have taken any risk mitigation actions, for example not contacting the police, not removing the alleged perpetrator from the service, it is likely that a site visit to the service will be required. This means that the team will prepare a plan to determine how best to collect further information and evidence. And when the team is on site they will be there for the specific purpose of investigating the incident in the context of the SIRS requirements and also the new requirement in Standard 8 of the Quality Standards which requires services to have an incident management system.
So when undertaking a site visit in response to a Serious Incident Report the Commission’s team will not be operating as an assessment team which undertakes a performance assessment against all or a subset of the Quality Standards.
If concerns are identified during the site visit that relate to any other responsibilities of the approved providers the scope of our activity may be expanded to consider those broader issues. In this case let’s say issues were identified in relation to the way care is being provided under the Quality Standards more broadly. The scope of the assessment may then be expanded to collect information in regard to those issues.
During the site visit the alleged victim and their family would be advised of the visit and they’d be given an opportunity to participate. This could take place at the service or at another location. And it’s important to note that when considering this case that the Commission can refer this incident to the police in circumstances where the provider is not willing to do so. This is likely to occur in this case unless the response of the provider were to change. Following a site visit the team will meet with the approved provider to discuss the next steps and provide an opportunity for the provider to address any of the risks identified. The team will then prepare a report of their findings and recommendations for further action.
Nicola Dunbar:
Okay. Thanks Anthony. So I think we’ve explored what happens here in terms of different approaches from the provider in response to the same thing happening, and as Janet explained at the beginning that leads to different actions within the Commission. So it’s an important thing to keep in mind about the way that you respond to incidents is a very important part of how the Commission will work with you around this.
So let’s consider another case study. So in this case the Commission receives a report on a Sunday morning from a specialist dementia care unit. This report states that Bill who was a resident with dementia has had an altercation with David, another resident, the previous night. During the altercation Bill pushed David causing David to fall over and break his wrist. So is there any difference in the way that the Commission would respond to a report like this? Ann would you like to start?
Ann Wunsch:
So the initial response to this case study would be the same as the previous case we discussed however there is not a lot of information available here. This means that our initial response would be to engage with the provider and seek further information from the provider. For example we need to understand what was the context in which the incident occurred. What were the behavioural interventions that were in place prior to this incident? How serious were David’s injuries? What steps have been taken to support David? Has Bill engaged in this behaviour before? And if so what interventions have been put in place to mitigate Bill’s behaviours? And lastly what other steps have been taken to mitigate the risks presented?
Nicola Dunbar:
And Anthony is there anything that you would like to add from your perspective in terms of quality assessment and monitoring and the investigation team around this case study? 
Anthony Speed:
Sure. Thanks Nicola. Those questions outlined by Ann will be useful in determining the level of risk and the response that is required of the Commission. If the answers to those questions demonstrate that the level of risk is low, for example the behaviour is out of character for Bill, and effective strategies were immediately put in place to manage that behaviour into the future.
As part of this process the assessment team will also look at outcomes for David. Was care immediately provided to him for example? Did he need to have his care plan revised? And based on the answers to those questions the assessment team may then be able to finalise the matter. However if the risk was considered to be too high a more formal response may be required. And this may be necessary where it is identified that these or similar incidents are occurring regularly at the service and that effective strategies are not being put in place to reduce the risk of further incidents occurring. An example of this may be where Bill has a history of physical violence against other residents and staff and this has not been managed appropriately.
Nicola Dunbar:
Okay. Thank you. Let’s move to a different kind of case study to have a look at what it might mean. So this is one about stealing and financial coercion which is another reportable incident under SIRS. And in this case the Commission has received a complaint from Naomi who is concerned that one of the care workers in the aged care service where her mother Lorraine Lives is encouraging Lorraine to give the care worker gifts as well as increasing amounts of cash. Lorraine has a mild cognitive impairment but she has been able to describe what’s happening and Naomi can actually see withdrawals from Lorraine’s bank account. 
She says she’s told the service about this. As part of the complaint, so calling the Commission’s complaint line, she says she’s told the service about this but the service hasn’t done anything. And stealing and financial coercion is a reportable incident as I say. Ann what would happen in this kind of situation?
Ann Wunsch:
So the first thing that would happen would be that the complaints officer who takes the call would check to see whether or not the service has reported this incident to the Commission. Now if the incident has been notified to the Commission and action was already being taken by the assessment team the incident will be reviewed by the assessment team as part of their existing processes. The complaints officer would continue to manage the complaint from Naomi. If the matter had not already been reported to the Commission by the service then the service would be contacted to find out more information, including why a report had not been made to the Commission. 
Nicola Dunbar:
So say in this case the matter hadn’t been reported to the Commission already and when the service is contacted they say that they had received the complaint from Naomi, had asked the care worker about it, and the care worker had said ‘Nothing to see here’. Because of Lorraine’s cognitive impairment they didn’t take any further action. They thought ‘The care worker says it’s fine and there’s nothing going on’. Anthony any thoughts about what we might do in response to that kind of response from the provider?
Anthony Speed:
Yes. So when considering this case study the assessment team are likely to seek further information from the provider. This will be aimed at finding out more about why the provider decided this incident should not be reported to the Commission. And the types of questions that might be explored include was the provider aware that incidents involving consumers with cognitive impairments are still required to be reported to the Commission and what actions were taken to investigate the incident. Did this involve speaking to more than just the alleged perpetrator? Or did the provider assume that because of the resident’s cognitive issues the care workers must have been telling the truth?
And then depending on the responses to these enquiries the level of risk to consumers will be assessed. If the provider did not report the incident to the Commission but did undertake a formal investigation within the service it may be appropriate to provide education and guidance about the reporting obligations. However if the provider did not take any action to investigate the incident other regulatory actions may be warranted.
Nicola Dunbar:
Okay. Thanks Anthony. So we’ve explored three different case studies or four I guess really that have different circumstances, quite different circumstances, and Anthony you mentioned at the end there about other regulatory actions may be warranted with that one. I’m going to throw to Janet now in terms of starting to discuss some of those regulatory options. So we’ve kind of worked through what might happen within the Commission for different cases and different reports coming through. Talking now about okay, well what might we do in these kind of circumstances? What might be some of the powers that we exercise around this?
Janet Anderson:
Okay. Three very different scenarios presented this afternoon and quite briefly, and so I start with a caveat which is this is not a real live decision making process and we would be looking for a great deal more information before we ventured into the terrain of making decisions about what we would take as the next regulatory steps. So that’s the qualification at the front end.
If we take the scenario involving Bill and David, those two residents, depending on the provider’s response and any history of similar incidents it may be appropriate for us not to take any further action. And that would be highly contingent on what the provider was able to tell us about the history of the interactions between these two individuals and particularly the fellow who had commenced the altercation or laid his hands on the other bloke who subsequently experienced a fractured wrist. So there may not be anything further that we need to do but it will depend on the way in which the provider has responded. But a more serious response would also be warranted if the provider for example had reported several incidents of this type and did not appear to be taking any steps or the necessary steps to prevent a recurrence.
So Nicola alluded to additional powers and the Serious Incident Response Scheme legislation has in fact amplified the powers which were available to the Commission. One of the new powers that we have been given under the SIRS legislation is to issue an Incident Management Compliance Notice where a provider is not or may not be complying with its incident management responsibilities. And those responsibilities include, as we’ve already mentioned today, having an incident management system in place that records all the incidents and reporting to the Commission within the required timeframes the Priority 1 reportable incidents.
So this Incident Management Compliance Notice will specify the actions the provider must take or refrain from taking within a reasonable period to address the identified or potential non‑compliance. And I weight that potential because under the legislation – let me read it again – we would contemplate issuing an Incident Management Compliance Notice where a provider is not or may not be complying with your incident management obligations. So there’s a lower standard of proof and if we have reason to believe, a reasonable test here, that we are concerned you may not be complying with your obligations, we may consider issuing an Incident Management Compliance Notice. But we will in many instances seek more information from you before we take that step, and I give you that assurance.
If the provider fails to comply with the Incident Management Compliance Notice then we have other options available to us and it’s an acceleration pathway, or an escalation pathway, better expressed. And let me run quickly through these. This is not the legal presentation and there is more and better information available to you on our website in relation to each of these additional powers. So this will be a very brief overview at best.
Already mentioned the Incident Management Compliance Notice. There is also the possibility now for the Commission to issue an Infringement Notice in certain circumstances. And I’ll give you some examples. But first of all the Infringement Notice is usually issued for minor regulatory offences where initiating court proceedings by the Commission would result in a disproportionate cost to ourselves and possibly also to the provider. So the sort of examples which are often cited when you are contemplating an Infringement Notice are failure to comply with reporting obligations or failure to respond to a notice to provide more information, or possibly causing detriment to a person who has made a disclosure relating to a reportable incident. Because as you would be aware there are protected disclosure provisions in the new Act. So that’s Infringement Notices.
Another new power is we could approach the court to impose a civil penalty for a breach of either our own Act, the Commission Act, or the Aged Care Act. Now in this case what we would do is apply to the court where we considered the provider had breached a civil penalty provision. I know this is getting quite legal. And that could include things like breaching the prohibition on victimisation, which is part of the whistleblower protections under SIRS, or failure to comply with the Incident Management Compliance Notice or failure to comply with a requirement to provide information. So you can see this can be an alternative to an Infringement Notice. It’s obviously a step up because it’s an approach to the court where the court sits in judgment and concludes that a civil penalty is warranted. And following a successful application to the court, what they call a pecuniary penalty or a fine may be imposed as an alternative to criminal prosecution. So that’s number three on the list.
Number four is enforceable undertakings. And you would have heard about these from the financial services sector. They are often spoken about and written about in newspapers and so on. And an enforceable undertaking is a written agreement between the Commission and a provider that we can progress voluntarily instead of taking court action. And we expect that an enforceable undertaking is most likely to be relevant where an investigation that the provider has initiated or that we have undertaken has shown that the law has not been followed and where you as the provider are prepared to voluntarily fix the issue that’s been identified and to be accountable for preventing any recurrence. Now an enforceable written undertaking is most often used to respond to risks that are not immediate or severe and don’t have any direct impact on consumers. They are more likely to be systemic risks within a provider and they have something to say to other providers in the sector.
And then the fifth in this list is to seek an injunction from the court. So this is another approach to the court that we might elect to make. An injunction as it’s typically understood in legal terms is where we ask the court to direct a person, typically in the place of an approved provider, to do a specific thing or more commonly to not do a specific thing. And we would normally use that in relation to one of the identified provider responsibilities under the Act. It is something that we would not do lightly because there are costs which are incurred in any approach to court, but if we have no other means available to us to require a provider to do something or to ensure that they refrain from doing something an injunction is certainly available to us.
Now I need also to reinforce that these new powers – most of which but not all of which – most of which are derived from the Regulatory Powers Act, can be available for us to use alongside all the existing powers we already have available and with which you are more familiar. And just to refresh your memory we have the capacity now and do often issue directions to revise plans for continuous improvement. We can be given by a provider an undertaking to remedy, which you would submit in response to a Non-Compliance Notice that we issue you, that we can issue a notice of decision to impose a sanction, and we can issue a notice of requirement to agree to certain matters which you would know as an MTA.
Now if we go back to the scenarios that Ann and Anthony were considering earlier we would likely take a more formal response following a more detailed assessment of the incident, how you are managing it and particularly looking at how you are supporting the consumer or consumers who’ve been impacted by that incident.
In the second scenario, the elaboration of the second scenario that Nicola shared with us involving the alleged sexual assault, given that the alleged perpetrator is still working with other consumers at the service we may well contemplate issuing an Incident Management Compliance Notice as our first go out. And it would focus on – if we were to issue it it would focus on how the provider is ensuring the safety of consumers receiving physiotherapy. I think that would be fairly obvious to you.
Now in the last scenario which seemed to involve an alleged theft or financial coercion the formal action may well look quite similar but it would depend on the information that the provider produced for us in response to our request for information about why they didn’t report the matter in a timely manner as a serious incident. And again probably we would contemplate an Incident Management Compliance Notice in the first instance. However let me close with the caveat with which I opened. These actions are based on the limited information that we’ve shared this afternoon. Quite clearly as a regulator we have an obligation to act on more comprehensive information. It would most often be provided by you subsequent to the initial notification if we found there were gaps or there wasn’t sufficient information available to you at the time that you submitted that first notification and you have subsequently made further enquiries and have more information to share with us about what happened.
When the information is not available as Ann and Anthony have both said we have recourse to either requesting that information be submitted to us or asking for an investigation to be undertaken by you with the results of that to be shared with the Commission. Thanks Nicola.
Nicola Dunbar:
Thank you Janet. I think that’s a really good rundown of the new powers. And there will be more information available for those in writing. We are updating our compliance and enforcement policy to reflect that. It’s quite a lot of dense information there and certainly don’t expect you to kind of get your heads around that. So that will be coming out shortly.
So we’ve got time for questions now. We’ve got some questions coming through which is great. If you have more please send them through. We’re not going to be able to get to them all today but we will be using these to keep updating our FAQs So please send through your questions. We’ve had some that are not necessarily about what we’re talking about and we’ll see how we go with getting to those.
I want to start with Anthony. And you talked Anthony about the investigation process that is happening within the Quality Assessment and Monitoring area. I’ve got some questions around:
Q:	How does that relate to the assessment and monitoring process that providers are very familiar with? What are the connections there? Are those visits that might happen as part of the investigation? Are they announced? Are they unannounced? What’s the kind of connection between those different processes?
Anthony Speed:
Thanks Nicola. The visits that would be undertaken for investigation would be undertaken as investigation visits to the site as regulatory officials. That’s separate to our authority to act when we’re undertaking our performance assessment visit. We will be visiting the site and completing an investigation report and that investigation report may make a decision to then close the investigation and a decision maker will decide that we’ll undertake a performance assessment. Those processes will be separate and a team will then undertake a performance assessment if the decision maker makes that decision to do so.
Nicola Dunbar:
Okay. That’s great. Thank you. We’ve had a few questions around the third case, well the fourth case study, third or fourth case study around the stealing and financial coercion, around this has been about what happens by a staff member on a resident. A number of people have mentioned:
Q:	What happens if it’s a family member doing the stealing and the financial coercion, not a staff member?
And that’s not a reportable incident but nonetheless we would expect action to be taken around that. I don’t know if anybody would like to comment.
Janet Anderson:
Let me pick it up and then see if the others have something to contribute. Without perhaps even meaning to you’ve actually drawn the distinction that we need to reinforce at every point between a reportable incident and an incident. The obligations under the Serious Incident Response Scheme are twofold. To reiterate, that every aged care provider have an effective incident management system and secondly that incidents within the scope of being reportable are in fact reported within the timeframe. 
Now the reportable incidents are categorised in eight incident types and they are very clearly set out in information that we’ve already provided to you and that’s available on our website. There are many other incidents which can and regrettably sometimes do occur in aged care services and the incident management system should be designed and be effective in recording and assisting you to manage every one of those. So what you record in your IMS is going to be larger and more encompassing and more comprehensive than the subset of incidents which fall within that narrower scope of reportable incidents which then become the subject of a notification to the Commission. Do either of you have anything further to say?
Anthony Speed:
No. I would say that we would be going on site to look for information including has, as you say, the provider responded appropriately. And if that response hasn’t included for example a referral to the police where there’s evidence that there is an issue then the team may decide that there is an issue for consideration and referral.
Nicola Dunbar:
And so Anthony as part of that site visit that could well involve reviewing what’s been recorded in the incident management system, actually looking at those details?
Anthony Speed:
Yes. We’ll certainly be requesting that information from the provider as part of their response.
Nicola Dunbar:
Okay. Great. We’ve got a number of questions I think that people – the questions that we’re getting suggests that there is a level of concern, and I think that’s not surprising, about what might happen if you accidentally miss something, concern about should I report this, do I need to report that. So there is a concern about what might need to be reportable and what might not. And I guess I’d be interested Janet in your perspective around what action might be taken by the Commission around this. I don’t want to get into the detail of specifics, do we need to report this particular incident or this particular type of thing, do we need to report this. I think it’s important to kind of get the higher level thinking around that. How might we respond if it’s just okay, we haven’t quite got it yet. We’re not quite there yet. 
Janet Anderson:
This is a really useful area to unpack slightly and I actually think it should be reassuring to you as providers. Have in mind that we’re not expecting perfection. We know that reporting a Priority 1 serious incident within 24 hours of you becoming aware of it might mean that not all the information is available to you. You may not have had the opportunity of interviewing all the parties. You may not fully appreciate what different perspectives may be available to you between different staff who may have observed or have heard about what happened. Who knows what the circumstances are? We understand that situation. You must use best endeavours to comply with the requirements that are now legal obligations on all providers by virtue of the passage of the legislation. 
But we’re not draconian. We’re not unreasonable. And if you find out something subsequent to the submission of the notification which changes your understanding of the issue and moves it into a different frame then your obligation is to let us know about that too and as quickly as you become aware of it. So if there’s incomplete information or indeed inaccurate information correct it, complete the gap for goodness sake. Let us know what you know. Let us know what you’ve done to find out. And if we have further need for information in order to reach conclusions about whether there continues to be any level of risk on the site, whether you have adequately mitigated the harm or risk of harm to consumers, and what you’ve done to start the process of putting in place preventative measures which ensure it doesn’t recur, if you’re able to share all of that with us in evidence, the effort you’ve put in, then it may not progress beyond that. It may be that you move into a monitoring phase in terms of your relationship with the Commission for that particular incident. But we are looking for people to understand your obligations and to do your level best and be able to provide evidence that you have sought to do your best in fulfilling your obligations.
Nicola Dunbar:
Thanks Janet. Ann is there anything you’d like to add to that from the perspective of the assessment team, the people who are coming in and kind of making those initial decisions about how to respond?
Ann Wunsch:
I think that we understand that providers will be in a position sometimes to report matters that staff have only escalated sometime after they occurred either because when they initially observed the incident the staff person felt very uncomfortable but didn’t feel confident around what they saw or understood, and perhaps went home and came back the next day and then shared information about what had occurred. We know that these circumstances occur in human services. But we’ll very keen in our engagement with providers to understand what support, training and guidance that you’re giving to your staff about the critical importance about reporting matters when they occur. And even if a staff member can only provide initially a partial account of a concern, that the risks that are within that that need to be mitigated, it’s critical that the provider is able to immediately respond and support that person to be able to fulfil their obligations.
The culture of the service is really important. It’s about supporting staff to understand that this scheme is new. They are on a learning pathway along with the provider and best efforts should be put to ensuring that information is reported in a timely way and that staff are supported to do so. And we in the assessment stage will be very interested to understand the efforts that the provider has put in to ensure that staff are supported and genuinely feel safe in being able to make reports about what is occurring for consumers in the service. 
Nicola Dunbar:
Okay. Thanks Ann. So we’ll start to wrap up now. And thanks for attending today and putting your questions throughout the session. As I say we haven’t been able to answer them all but we will be using them to update our FAQs which are on our web page. So before we wrap up Janet are there closing comments that you would like to make?
Janet Anderson:
Yeah. Thank you. I want to direct my closing comments to the managers and staff of residential aged care services. So if you run an aged care home or you are a personal care worker, a nurse, an allied health professional working in an aged care home, I’m talking you. Now I wouldn’t be surprised if some of you right now are feeling anxious about SIRS and wondering how you’re going to get on top of all these new expectations. And indeed we have heard word from the field as it were that numbers of staff and managers are worried about how you’re fit for purpose and whether you’ll pass muster and so on. And my message to you is take a deep breath and remind yourself about what you already know and what you can already do.
So first of all you’re not starting from scratch because you already submit compulsory reports to the Commission. Now SIRS is an expansion of that scheme. So start with what you know. And second remind yourself that delivering quality care that keeps residents safe and protects them from harm and supports and improves their wellbeing and quality of life is your core business. And the better you are at your core business the less you have to be bothered about focusing on serious incident management and reporting. So that’s not just a ‘Yeah, yeah’ or a ‘Whatever’ kind of realisation. It’s actually fundamental for all of us in our respective roles. Yes SIRS introduces an obligation for you to have and to make good use of an incident management system. Yes SIRS identifies eight incident types which are reportable up from the existing three. Yes Priority 1 reportable incidents should be reported to the Commission within 24 hours of you becoming aware of them from the 1st of April. And yes the Commission has a role in receiving, assessing and responding to your Serious Incident Reports.
But even as you go about the business of ensuring that you have an effective IMS, not just recording and reporting incidents but managing them, mitigating risk, preventing their reoccurrence, and that your staff are trained in how to operate within the IMS and that you have governance and accountability well sorted out from the board right the way down through the management structures, even as you go about ensuring all of that, you’re always working on providing safe quality care.
So as the national regulator the Commission will see you and know you for how much effort you put in. So have you made it your business to understand your obligations under the Aged Care Act and under the SIRS legislation and are you always striving to meet those obligations, and are you putting the consumer first in everything you do? As a risk-based, intelligent-led regulator our trust in you as a provider is calibrated against what we know about you, how you understand, engage with, proactively manage and respond to risks to consumers and make opportunities to make their lives better. The core objective is enhancing life through care not just keeping people safe and free from harm. 
Provider posture is language I used earlier. I’ll use it again. In preparing for this webinar I’ve actually come to the view that we need to talk a bit more about provider posture because it’s so fundamental to performance, not just in SIRS but generally across the sector, and it will put wind in your sails if you adopt the right disposition in approaching your obligations under SIRS. So we’re going to have a fifth webinar. And we’ll let you know the details of that. If you’ve come this far with us I hope you will join us for the fifth webinar because the question we need to answer – what we need to do is to go back to where the SIRS story began. It began with a question. What can we do to ensure that aged care residents are safe and protected from risk of harm? Now the answer was SIRS but the larger holistic answer is actually we can strive to provide care that respects and responds to each individual’s unique identity, dignity, values, goals and preferences.
So the regulator doesn’t feature in what I just said because it’s actually about you. It’s up to you, your leadership, your accountability within your organisation. So join us for webinar five and we’ll talk about provider posture and how that will stand you and your consumers in the best possible stead. Thanks Nicola. 
Nicola Dunbar:
Thanks Janet. So as Janet said we’ll be having another webinar in a couple of weeks. We’ll let you know about that. In the meantime we have resources that are continuing to come out to help you with SIRS. I know many people have been concerned about being able to see what the form looks like and the tile will be available for preview from Monday on the My Aged Care website. So you’ll be able to get in and you’ll be able to have a look at that from Monday. We have some fact sheets coming out that are based on the SIRS guidance that is already on our website. These fact sheets will go into detail about each of the types of reportable incidents and give you examples of things that are and are not reportable. It’s a judgment call. These are not exhaustive. These are examples only. But nonetheless it will give you an idea. We’ve got a readiness checklist that will be coming out in the next day or so just to make sure that you’ve got the things that you need to have, and one of those things in particular is to make sure you have enough staff registered with the My Aged Care portal to be able to make the reports that are needed within the timeframes.
As we’ve mentioned in previous webinars we also have online learning modules. The first one is up. The next ones will be coming out over the next week. So we are extending the ALIS licences through to October so please go in. You can use that, you can use those modules to train your staff.
So that’s basically what we wanted to cover today. All of the information is on the SIRS page of our website as are the recordings of the previous webinars and this one will be up in the next couple of days. So thanks very much for joining us. Thanks for your questions. We’ll be putting those through. You’ll be getting more information from us and you’ll hear more about the webinar that we’ll have, our fifth webinar about how we can all use SIRS to actually get the best outcomes for residents, which is what this is all about. Thank you.
[End of Transcript]
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